
Background
Reforming the off-payroll working rules (IR35) 

The Chancellor announced at Budget on 29th October 2018 that the government will reform

the off-payroll working rules (known as IR35) in the private sector. This follows consultation

and the roll-out of reform in the public sector. Responsibility for operating the off-payroll

working rules will move from individuals to the organisation, recruitment business or other

third party contracting with and paying the contractor (the “fee-payer”). Small organisations

are exempt. The new rules are scheduled to come into force in April 2020.

IR35 - Client Guidance
Private Sector
The aim of this quick guide is to help you get
ready for these proposed changes. It specifically
looks at what your business should be doing to
make sure you are as well-prepared as possible.

Currently in the private sector, the person providing services through their own PSC

(Personal Service Company) is responsible for deciding if IR35 applies. As highlighted

above, from April 2020 this responsibility for operating the off-payroll working rules will move

from individual contractors to the end-client organisation, recruitment business or other third

party engaging the contractor - referred to as the “fee-payer” in the draft legislation. This

change will only affect medium and large private sector organisations as there is a “small

company” exemption, the definition of which is based on the Companies Act 2006 definition

of a “small company”.

IR35 - Private Sector



Senior Management
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Steering Group

Below we have covered the areas

that your business should be

considering in separate sections.

You need to assemble a steering

group to ensure that all relevant

parts of your business are

involved and kept informed.

You should consider whether a steering

group will include representatives from

the following parts of your business –

this is not an exhaustive list, and will

depend upon your structure:

 

Supply chain review and

communication with your suppliers,

managed service providers (MSPs)

and recruitment businesses; 

Consider new models for your

business e.g. PAYE agency worker,

statement of work, output-based

contracts and consultancy models; 

Review of your budget; 

Review of your IT systems and

internal processes and whether they

are fit for purpose; 

Review of your internal compliance

and onboarding processes; 

Review with your suppliers,

particularly if you are in an RPO

relationship, to evaluate your needs,

risks and response; 

Decision on engagement models

and the approach to the changes,

such as the increased costs of using

“inside IR35” workers; 

Internal education and training;

Contractual changes with your

suppliers, agencies and umbrella

suppliers; and 

Continuous improvement and review

post-April 2020.

 

 

 

 

 

 

 

 

 

This group should set the timeline,

scope, tasks list and responsibilities

for the project. Your steering group

should consider the following



Supply Chain 
Your steering group will need to decide
in respect of the supply chain review:

Ownership of the supply chain review whether by office, sector, profit centre or team. 

What is your approach in terms of risk? 

Will a central project team establish a standardised process? 

Who is responsible for undertaking the supply chain review for each team and/or

making the status determinations? 

How will you make the status determinations – Online CEST tool?

In-house experts (if so, which department/team)? External third-party? MSPs? 

How many of your contractors are working for you directly, meaning you are the “fee-

payer”? 

How will you pass your status determinations down the supply chain? Who will

manage and own this? 

How will you ensure that your determinations are made with “reasonable care”? 

How will you deal with status determination disagreements and queries? Which team

owns this and what is the escalation route? 

 
 
a) Agency workers (either on an agency’s PAYE payroll or working via a contract for
services); 
b) Umbrella workers (essentially on a PAYE payroll); 
c) Contractors working through a PSC; and
d) Self-employed (freelancer/sole trader).
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Your first priority is reviewing your

contingent workforce and assessing

which contractors are “business-

critical” and are required post-April

2020. Furthermore, also review a) your

contracts and assignments with end

dates beyond 6 April 2020, b) any

contracts that you are currently

negotiating that will expire beyond that

date, and c) any contracts and

assignments that you are likely to

extend beyond that date. Then, review

the types of contractors you currently

use, the types of roles that you need to

fill across your lines of business and

start to consult with your MSPs and/or

recruitment businesses on their

approach. 

 

Firstly, to understand your contingent

workforce, break down your workforce

into the following categories:

 

Payroll models (PAYE & traditional

umbrella) will be out of scope, so your

focus should be on the off-payroll

models only. For most clients, this will

mean your PSC contractors. Break

down the off-payroll models (c & d

above) into the following categories: 

• Whether the assignment would likely

be “inside” or “outside IR35” 

• Criticality of the person, the skills, or

the role

 

 

Secondly, you need to understand the

impact that the changes will have on

your business. This change will only

affect medium and large private sector

organisations, so “small” companies

are set to be exempt - the definition of

which is based on the Companies Act

2006. The government anticipates the

changes will not apply to the smallest

1.5 million businesses, which may

need flexible resource. The existing off-

payroll working rules will continue to

apply for assignments if you are a

“small” company, meaning that the

responsibility for making the status

determination remains with the PSC.

Under section 382 of Companies Act

2006, a company qualifies as ”small” if

two of the following conditions apply:

 

Annual turnover - Not more than £10.2

million 

 

Balance sheet total - Not more than

£5.1 million 

 

Number of employees - Not more than

50 employees

 

 



Determining whether an assignment is
“inside” or “outside IR35”

Once you’ve liaised with your suppliers to identify which contractors are off-payroll and
their potential IR35 status, you now need to assess how critical the roles are to each of
your lines of business. Criticality of the roles may influence your decision-making, such
as whether to change the contract model to an output-based consultancy contract or
whether you are willing to pay more for the contractor. The liability remains with the fee-
payer if an “outside IR35” assessment by the client (exercised with “reasonable care”) is
subsequently decided to be incorrect by HMRC. 
 
Criticality is important for several reasons. A highly paid contractor with a rare skill is
likely to be more resistant to being treated as “inside IR35”, quite possibly with good
reason. On the other hand, you may contract for the services of a high volume of
contractors with less specific skills but be heavily dependent on that contractor workforce.
You may choose to prioritise the review of certain groups of contractors within your
workforce. It is worth taking the time now to also consider your off-payroll workforce
needs post-April 2020.

From 6 April 2020, it will be the client’s
responsibility to determine whether the off-
payroll working rules apply, i.e. is this
assignment “inside IR35”? You should refer to
the HMRC guidance and the employment status
for tax (CEST) tool. Although much criticised,
the tool does give you a good steer of the
approach taken by HMRC and the indicators
that they are looking for. HMRC have confirmed
that they are making enhancement to the CEST
tool, these changes are expected to be
delivered in early 2020.

Criticality 

In or Out? 
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If you determine that an assignment is

“inside IR35”, you need to understand

what options are available in terms of

an alternative to an off-payroll model.

The options are:

 

• PAYE payroll (agency workers) -

Where a recruitment business

contracts directly with the worker and

operates tax and NICs under agency

rules and provides the workers with

worker rights - the off-payroll working

rules do not apply.

 

• Umbrella Company - Where an

umbrella company employs the worker

directly, the off-payroll working rules do

not apply.

 

• “Inside IR35” PSC - Should you wish

to continue to engage a contractor who

is deemed “inside IR35” via their PSC,

you will need to calculate a “deemed

employment payment” using the RTI

(Real Time Information) payroll system.

The deemed employment pay rate is

the income of the worker after

deductions, including both employee

and employer NICs and the

Apprenticeship Levy. Neither worker

rights nor stakeholder pension rights

apply.

 

Assignments “Inside IR35”Assignments “Outside IR35”

When you make the status

determination that an assignment is

“outside IR35”, you will need to ensure

that “reasonable care” was taken

during the decision-making and that the

decision itself is reasonable. In the

event HMRC finds your “outside IR35”

determination to be incorrect, the

liability will sit with the fee-payer

(typically the recruitment business). If

you do not exercise reasonable care,

the status determination statement will

not be valid, and you will be liable as

the deemed fee-payer. HMRC have

confirmed that it will issue detailed

guidance after the summer recess,

which will include further details on

“reasonable care”.

 

The liability will pass down the supply

chain once each party fulfils its

obligations to pass the status

determination statement to the next

party in the chain. The fee-payer is

likely to do its own reasonable due

diligence on your status determination

to consider whether it is in line with the

likely factual reality of the assignment

and that it is not a contrived

arrangement. The fee-payer is not

compelled to abide by your status

determination statement.

 



Option One - client bears the cost of

employer’s NICs only: you will absorb

the cost of the employer’s NICs due,

however the contractor’s net payment

will still decrease as there are

deductions for the contractor’s PAYE

tax and NICs from their gross pay.

 

Option Two - contractor bears the

costs: the net payment for the

contractor will decrease as the fee-

payer needs to account for the

employer’s NICs and deduct the

contractor’s PAYE tax and NICs from

the gross pay.

 

Option Three – contractor becomes a

temporary employee: the net payment

will still decrease as there are deductions

for PAYE tax and NICs from gross pay,

however the employee will also receive

employee benefits at your cost and

employee rights.

 

Option Four - client bears the costs: the

pay rate is increased to absorb the cost

of the employer’s NICs and the deduction

for all or part of the contractor’s PAYE tax

and NICs, this effectively absorbs any

loss due to the contractor so their net

payment remains unaffected by the new

off-payroll working rules.

 

 

In the event an assignment is determined as “inside IR35”, there are
several potential outcomes:

Source: Ernst & Young LLP © 2019



What Next? 

Organisations that forward plan and get compliance practices in place will minimise their risk
and disruption to the workforce. This is particularly important in terms of contracts and
extensions written now which will or may continue beyond 6 April 2020. 
 
Contractors on long-term contracts with clients, which they are currently treating as “outside
IR35” will be reviewing their position. HMRC has indicated that it does not intend to investigate
such placements retrospectively, but nonetheless expect that some contractors will be
considering whether it is preferable to convert to a permanent role or source another contract
role. 

HMRC have said that they will provide support and
guidance to help businesses implement the off-
payroll working rules and ensure the guidance is
appropriate to the larger and more diverse private
sector. HMRC outlined the likely timescale,
following the normal fiscal event timetable:
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Disclaimer - This guidance document is intended for use by CMD clients only. The facts, information, and opinions contained
herein are correct to the best of CMD’s knowledge as at time of publication. This document is intended to provide general
information only and does not constitute advice. It is not an exhaustive and complete reference document on this subject. CMD
can take no responsibility or liability for the use of or reliance on the information contained within this document or for any
decisions or the consequences of any such decisions made.


